
STATE OF DELAWARE 

PUBLIC EMPLOYMENT RELAn ONS BOARD 

DELAWARE CORRECTIONAL OFFICERS ASSOClAnON ,
 

Pe t itio ner .
 

v. V,LoP. No. 95-03-121 

STATE OF DELAWARE, V ,L.P , No . 95-03- 124 

DEPARTMENT OF CORRECTION,
 

Re spon de nt.
 

PROBABLE CAUSE DETERMINATION 

The Delaware Correctiona l Office rs Association ("DCOA n or "Un io n") 

is an emp loyee orga nization wit hin the mean ing of Sec tion 1302(h) of the 

Public Employ ment Re lations Act ("PERA"), 19 DeI.C . Chapter 13 (1994). nCOA is 

the ex clusive bargainin g rep rese ntat ive of emp loyee s in the State's Adu lt 

Correctional Institu tions with in the meani ng of Section 1302(i). The State of 

Del aware, Depar tment of Correctio n ("Emp loyer") is a public employe r within 

the meaning of Sect ion 1302(m). of the PERA. 

n COA fil ed the above-cap tione d unfair labor pra ct ice charge s with 

the Public Emp loyme nt Relations Board ("PERB ") on March 13, 1995, and March 

30, 1995, respectivel y. The charge s allege violat ions of Articl e 1307, Unfair 

Labor Practices, (a)(I) , (2) , (5) , (6) and (7), of the Publi c Emp loym ent Re lations 

AU, 19 De1.e, 13 (1984), ("Act") which provide l : 

(a)	 It is an unfair labor practice for a pub lic employer or its designat ed 
representative to do any of the follow ing : 

(	 1 Charge 121 alleges vio lations of Sections (a)(l ), (2), (5), (6) and (7) , of the Act. 
Charge 124 alleges vio lations of Sec tions (a)(I) , (2), (5) and (6) of the Act . 
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(1)	 Interf ere with, restrain or coer ce any e mployee in or 
becau se of the exerc ise of any right guarante ed under thi s 
Chapt er . 

(2)	 Domi nate, interfer e with or as sist in the forma tion, 
existence or administration of any labor organization. 

(5)	 Refu se to bar gain collective ly in good faith wit h an 
e mp loyee rep re sentativ e which is th e exc lu siv e 
represe ntative of e mployees in an appropria te unit , except 
with resp ect to a di scretionary subjec t. 

(6)	 Refuse or fail to comply wit h any provt ston of this 
Chapte r or with rul es and regul ation s estab lis hed by the 
Board pur suant to its responsib ilit y to regulat e the conduct 
o f co llec tive bar gai ning unit thi s Chapter. 

(7) Ref use 
co ll ectiv e 
co n t rac t. 

to reduce 
bargainin g, 

an 
to 

agreemen t, reach ed 
writi ng and sign 

as 
the 

a result 
re sulti 

of 
ng 

BACKGROUND 

Char ge 121 alleg es that on March 3, 1995, two (2) emplo yee s were 

requir ed to work and as a result were denied the opportunity to part icipate in 

the negot iation s. A third empl oyee was not all owed to remain at the meeting 

until the clo se of the negotia tions. Had all three (3) employees fully 

participat ed in the negotia tin g sessio n there would hav e been only ten ( 10) 

repre sentati ve s at the tab le for the Petitio ner ' ins tea d of the el even (11) 

provided for m the Gro und Rules. 

In its Answer to Charge 121, the Respondent denie s the allegatio ns 

maintaining tha t: (l ) one employee worked sole ly becau se she volunteered to 

do so; (2) a seco nd employee was req uired by the Re spondent to leave the 

negotiation s at 2:15 p.m. in order to report for his scheduled shift at 3:00 p.m.2 

In it s Answer to Charge 124, the Re spondent deni es the allegation 

\
2 Eac h cha rge also alleges a pr ior similar incident in Octob er, 1994, to which the I 
Peti tion er argu es it is unabl e to respond for lack of speci ficity. 
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maintainin g that ot her optio ns were avail abl e to the Petitioner includin g 

arra ng ing for another employee to cover the employee's scheduled shi ft. 

In each An swer, the Resp ond ent argue s that even if Petit ion er 's 

allegations had merit , "they would be insuf ficient to demon strat e eithe r by 

wa y of 'si ngle event' or by 'pa tte rn or pract ice' impac t, any violat ion of 19 

D eI.C . § 1307 (a)(I), (a)( 2) , (a)( 5) or (a)(6 )." 

Th e Respond ent al so argues that the Pet itioner has neither claimed 

nor shown that the negotiations were in any way hind ered or frustr ated as the 

result of the allege d conduct. 

OPINION 

Articl e V of the Board's Ru les and Regulati ons provide s, m re levant 

pa r t: 

5.6 Deci sion or Probab le Cause Det erminati on 

(a)	 Upon rev iew of the Co mplaint, Answer and Response, the 
Ex ecutiv e Dir ect or sha ll determin e wheth er th ere is 
probab le cause to beli eve that an un fair labor pra ct ice may 
ha ve oc cur red. If the Executi ve Di rect or deter mines that 
there is no probab le cause to belie ve that an unfair labor 
pra cti ce ha s occu rred, the party fi lin g the c harge may 
reques t that the Board revi ew the Ex ecutive Direct or 's 
deci si o n III acco rd with th e pr o vi si ons se t fo rth in 
Regulati on 7.4. The Board sha ll decid e suc h appeals 
following a review of the record , and, if the Board deem s 
nece ssary, a hearin g and/or the submiss ion of bri ef s. 

The Complaint s alleg e only that the State's action fail ed to comply 

with the agre ed upon Gr ound Rules . The p leadings provid e no ba si s for 

concluding that the all eg ed co nduct, if proven, interf ered with , re strain ed or 

coe rced any employee "in or because of the exercise of any rig hts guaranteed 

under th is Chapt er ," as proh ib ited by 1307(a)(1) . Nor do the allegat ion s , 

cons ide red 10 a light most favorabl e to the Petiti oner , rea sonabl y support a 

( conclu s ion th at the State do minat ed, i nte rfe red with or assi st ed 10 th e 
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formation , ex is tence or admini str ation of the Ass ociatio n, as prohibited by 

130 7(a)(2 ) or that the Stat e refused to redu ce to writin g any ag ree me nt 

reach ed as a result of co llect ive bargainin g and to sign the resultin g contra ct, 

as requir ed by 1307(a) (7) . 

Theref ore, no violati on o f the Act or the Rul es and Regu lation s 

promulgated by the Board, as prohibited by 1307(a)(6), of the Act, has occurred 

unless the alleged conduc t cons titutes a violati on by the State it s dut y to 

bargain in good faith, as required by 1307 (a)(5), of the Act. 

Th e PERB has de te rmine d th at incid ental conduc t may be so 

inh erentl y destru cti ve of the bargaining requir ement as to constit ute a per se 

violation of the dut y to barga in in good faith . Examples of per se violations 

includ e the unil at eral change in the status qu o of a manda tory subjec t of 

bar gainin g such as the refu sal to process a grievance as required by the 

negotiat ed grieva nce pr oced ure (Red Clay Ed. Assn . y, Bd, of Ed. Del. PERB , 

O.L.P. No. 90 ~09-05 3 (19 90) ; and (2 ), unilat erall y changing existing benefit 

plans (New Castle Cou nty Yo-Tech , Ed, Assn, v, New Cas tle County v o-T ech 

Schoo l Distri ct , Del. PERB O.L.P. No . 85-05-025 (19 85» . In order to rise to the 

leve l of a per se violation of the duty to bargain incidental conduct must be so 

egr egi ou s as to precl ud e meaningful negotiati on. Here , the negotiation 

sess ions occ urre d as scheduled and there is no allegation that the absence of 

th e spe c ifie d individual s rendered the meetin gs meanin gless. Th er efore , 

incid ent s of the type alleged in Charge 121 and Charge 124 do not constitute a 

per se violation of the duty to bargain . 

In the absence of a per se violation, the PERB has held that when 

det erminin g whether conduct vio lates the duty to bargain : 

.. .it is necess ary to exami ne the "totality of conduct" of the parti es in 
rulin g on alleged violations of the duty to barga in in goo d fa ith . 

-
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Seafo rd Ed. Assn, y. Bd, of Ed, Del. PERB, V,L.P, 2-2-84S (3/ 19/84), 
The test of "good fai th" is a flu ctu at ing one, "depe ndent on part 
upon how a reasonable man might be ex pec ted to reac t to the 
bargaining attit ude by those across the table ," T imes Pub li sh jn l: 
Co . y. NLRB, 72 NLRB 676, 19 LRRM 1199 (1947), In further defining 
the cri ter ia for dete rmini ng whet he r a pa rty has engaged in "good 
faith bargaining" the PERB has he ld: 

.v.The valid ity of a single pos ition ca n only be ascerta ined 
from the overall record , Whi le a pa rty's posture as it relates 
to a particu lar subject , in and of it self might qualify as an 
unfair labor practice, view ed in lil:ht of the cont inuing and 
evolving negotiatio ns proces s , it may well prove ot herw ise , 
Seaford (Supra, at Pg. 7) [empha sis added) Red Clay Ed , Assn, 
y. ad . of Ed.. Del. PERB, V.L.P . 90-06-051 (1990). 

The Grou nd Rul es agreed to by the parties on May 18, 1994, also 

pr ovide : 

2. The first meeting will be Wednesday , May 18, 1994, at 9:30 
a.m. Thereafter, we will mee t every Thursday, if possible, at 
9:30 a.m . until the collective bargaining is completed . 

t-- In fact , colle ctive bargain ing com menced on Apr il 21, 1994, (Para, 3 

of the Compla ints) app roximate ly eleven (11) mont hs or forty -four (44 weeks 

pr ior to the disput ed incid ents . There is no allega tio n that compliance with 

Item No . 2 of the Ground Rules has been a proble m or that negotiations have 

not oth erwi se progre ssed in an acceptab le manner, To the contrary, the so le 

allegat ion suppor ting the alleg ed vio latio n of the du ty to ba rga in is that on 

three (3) occasio ns a limited number of the Pe ti tione r's nego tiat ing team was 

required to work . 

In its Respons e to New Matter , the Petitioner den ies the Employer's 

claim tha t the rea sons for the absences of the employees from the negotiatin g 

session s were beyond its control. Regard less of the rea son(s) for the abse nces, 

Cha rge 121 and Cha rge 124, eit her singu larly or considered toget her, fa il to 

satisfy the "to tality of the conduct" req uireme nt estab lished in Seaf ord 

( (Supra.) as neces sary for a violat ion of either 1307(a)(5) or (b)(5) . 
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DECISION
 

Based upon the foregoi ng, it is determined that pursuan t to Rule 5.6. 

Decis ion or Probable Cau se Dete rminati on. of the Rules and Regu lations of the 

Public Emp loym ent Relati ons Board. the pleadin gs in Charge 121 and Charge 

J24 fail to support a finding of probabl e cau se to beli eve that a violati on of 19 

DeI. C , ~ 1307(a)( I), (a)(2), (a)( 5), (a)( 6) or (a)(7 ), has occurred , 

Accordingly, the cbar ges are di smi ssed . 

IT IS SO ORDERED, 

DATED : Aueu s! 3 1. 1995 Is/ Charles D . Lon~, Jr , 
Exe cutive Direct or 
Del. Public Employme nt Relatio ns Bd . 
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